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Abstract

Until recently, sperm donors have remained anonymous
under the 1990 Human Fertilisation and Embryology Act.
There has been a distinct international trend towards
allowing children access to identifying information about
their donor. The UK has followed and, subject to
parliamentary approval, children born by donations made
after 1 April 2005 will be legally entitled to information
revealing the identity of their donor. The lifelong well-
being of the child created must be the prime consideration
in any reform of the law.

Introduction
Dr Margaret Jackson was a pioneer of donor insemination,!
and made a considerable contribution to the now well-
established practice. Recent figures suggest up to one in six
couples experience fertility problems,2 and artificial
insemination by donor (AID) is now a readily accepted
treatment. Nearly 3500 patients are treated with donor
insemination in any one year, and more than 800 babies are
born as a result.2

Should these children know the nature of their
conception? Should details of their donor be made
available to them? On Wednesday 21 January 2004, the
Government announced its plans to abolish donor
anonymity from 1 April 2005.2

This review describes the history of the practice, the
various committees of enquiry over the years and their
recommendations, and outlines the evolution of the current
British system. Evidence from studies exploring issues
associated with sperm donation is used to address whether
the concerns that gave rise to anonymous donation are still
relevant today, and to consider whether the Government’s
decision was both timely and appropriate.

AID: a review
AID was introduced into clinical practice in England in the
1930s and was generally practised in secret.> The first
published report about the practice appeared in the British
Medical Journal in 19454 causing both outcry and
condemnation.

In 1948, a commission was set up to discuss the issues
raised by AID, and concluded that it should be considered
a criminal offence on religious grounds (an objection to
masturbation and a comparison to adultery) and
problematic due to the unknown future implications for
children born from the practice.5> Further publications
regarding the practice appeared in 19536 and 19557. The
author, Dr Margaret Jackson, established an insemination
clinic in Exeter. Between 1940 and 1980 there were 480
births from her clinic. Donors were anonymous and
recipients were encouraged to keep their participation in
the AID programme secret, especially from their child.?

The 1960 Feversham Committee, set up by the
Government to examine the legal aspects of AID,
suggested that AID may be an acceptable treatment for
some couples, but should be discouraged, remarking that

“to be born in this way could only be considered a
handicap: the practice involves suppression of the truth”.8
However, the demand for AID continued to grow, and in
1968 the treatment became available under the National
Health Service,? with a call for follow-up studies by the
1973 Peel Committee.!0 As insemination had been so
successful in animal husbandry, and no AID children were
reported in the psychological literature, the practice was
assumed to be problem free.

In 1982, The Warnock Committee, chaired by Baroness
Mary Warnock, was commissioned by the Government to
examine the social and ethical implications of reproductive
technologies. At this time, gamete donation was occurring
without regulation or central record keeping. The donor
offspring was considered illegitimate and the donor was
considered the legal father.!! It was common for the
husband to be named as the father on the child’s birth
certificate, an act considered illegal.12 Thus, donor
anonymity was necessary to protect the donor from legal
obligations and grant the husband full paternal rights.!3

The Warnock Report, published in 1984, approved the
practice of gamete donation, recommending “the AID child
should in law be treated as the legitimate child of its mother
and her husband, where they have both consented to the
treatment”.14 This led to a provision in the 1987 Family
Law Reform Act allowing the husband to be named as the
child’s father.!> The report also recommended that
donation be anonymous. “Anonymity would give legal
protection to the donor, but it would also have the effect of
minimising the invasion of the third party into the family.
Without anonymity, men would, it is argued, be less likely
to become donors”.10

Lengthy parliamentary debates ensued, resulting in the
passing of the Human Fertilisation and Embryology (HFE)
Act in 1990. Many of the recommendations, including
those regarding donor anonymity, were converted into
legislation.!7 Under the regulated service, the donor was to
have anonymity and immunity from child support
legislation.!” Upon reaching the age of 18 years, the child
was entitled to non-identifying information (height, hair
colour and race) about their donor. By defining legislation
in these areas, the 1990 Act contributed to the already
growing acceptance of AID.!3 Most crucially, by
recognising that attitudes towards anonymity could change
in the future, the Act set up information-gathering
structures necessary for a future programme of non-
anonymous donation.?

The Warnock Report!4 also recommended the creation
of a regulatory body for assisted reproduction and human
embryo research. Upon the founding of the Human
Fertilisation and Embryology Authority (HFEA) in 1991, a
Register of Information was introduced,? containing
confidential information on all donors and people receiving
treatments. The reason for this register was three-fold: (1)
A donor could be traced and further donations prevented if
a child was found to have a hereditary disorder. (2) Upon
reaching the age of 18 years, children could ask the HFEA
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to confirm that they were born by AID. (3) Those intending
to marry (including those aged under 18 years) could find
out whether they were related to their intended spouse.!?

In October 2000, a few children born by AID
challenged the High Court for the right to identifying
information about their biological parents. Lawyers
claimed that the law banning disclosure of donor
identifying information contravened Article 8 of the
Human Rights Act: the right to respect for privacy and
family life, and the right to form a personal identity.20:21
They also quoted Article 14, an anti-discrimination
provision, arguing that donor offspring should have the
same rights as adopted children to trace their biological
parents .22

In 2002, the High Court ruled that the 1990 HFE Act
did in fact breach Article 8 of the Human Rights Act.23 At
the time of its passage, a legal safeguard was written into
the 1990 HFE Act!”7 stating that a full parliamentary
debate, resulting in a primary legislation, would be
required to permit access to donor information by children.
In December 2001, the Department of Health published a
consultation on the provision of information to people born
as a result of gamete donation.2

On Wednesday 21 January 2004, the Department of
Health announced a sweeping reform in the law on donor
anonymity. Subject to parliamentary approval, those born
as a result of sperm, eggs or embryos donated after 1 April
2005 will gain access to the identity of their donor when
they reach the age of 18 years. The new regulations are not
retrospective, and any donations made prior to April 2005
will remain anonymous.2

The legislative change was influenced by the belief that
“the position of donor-conceived people should be aligned
more closely with that of adopted people”.24 In her speech
given to the HFEA, the Rt Hon. Melanie Johnson MP,
Minister for Public Health, asked: “Is it reasonable for
information about their genetic origins that is held on a
national database to be withheld from [these children]? Is it
equitable that adopted people are able to find out at age 18
who their birth parents are but donor-conceived people
cannot be told who their donor was? ... [The Government]
have concluded that the interests of the child are
paramount” 24

Internationally, the majority of countries still practise
anonymous sperm donation. However, in recent years a
trend has developed, allowing children access to
identifying information about their donor.25 Sweden was
the first country to remove gamete donor anonymity in
198426 and a number of other countries have since
followed suit.?

Donor anonymity: the arguments

A common justification for anonymity and secrecy in AID
is that they are necessary to protect those involved from
perceived societal disapproval and stigma.27-28

Dr Margaret Jackson had the foresight to realise that
reproduction was not merely a biological event, but also a
significant social event. Dr Jackson kept in close, regular
contact with the AID couples from her practice. She
procured a substantial amount of information about the
development of AID children, and their families’ well-
being. Dr Jackson’s unique approach created an
opportunity to study the social effects of AID. Her research
concluded that couples displayed an overwhelming need
for secrecy about their AID experience.!

Secrecy is said to protect the donor offspring
themselves. An English study found that 70% of birth
mothers of AID children justified the decision not to tell
their children of their mode of conception on the grounds
that secrecy would protect the child from societal stigma
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and preserve the child’s bond with the infertile birth
father.29 In addition, both birth parents were concerned that
the child would be upset by the absence of information
about their donor, and thought it best not to say anything.
Similar figures were reported in studies conducted on AID
couples in Sweden,30 despite the offspring’s legal
entitlement to donor identifying information, and in
Holland 3!

The large number of couples who decide not to tell
their child the method of their conception reflects desire
to mimic a natural family. As the child is genetically
related to one parent and there has been both a pregnancy
and birth, the parents can easily hide the nature of the
child’s conception and give the impression that,
biologically, the child is their own.? AID is accepted
“because its deviant characteristics can be largely
disguised. By distancing the donor, the appearance of a
normal family is preserved.”32

Finally, some believe that access to donor identifying
information would create a shortage of donors, who would
be discouraged from donating if they knew that their
offspring may one day contact them.? However, studies
have illustrated this relationship may not be as prevalent as
was first assumed. When donor anonymity was abolished
in Sweden, the sperm donor profile shifted from young
students to mature family men. Despite an initial drop, the
number of donors recruited did not exhibit an overall
decline, suggesting that the possibility of future contact by
offspring had not had the negative impact on donor
availability as predicted .26

Arguments for the removal of donor anonymity have
focused on the donor offspring’s best interests and human
rights, with the belief that denial of knowledge regarding
one’s genetic origins can be harmful .28

The secrecy surrounding AID can adversely affect
individual family members and the family as a whole. The
strain caused by secrets in families is thought to build up
over time,33 and some authors believe that the child can
sense the presence of a secret in their family, even if they
cannot deduce what it is.34 In addition, eventual discovery
of this deception can irreparably damage trust within the
family.28

However, much of the evidence on the supposed harm
caused by ignorance of one’s genetic roots comes from
adoption studies. Donor offspring are different to adopted
children as they are usually genetically related to their
mother, and have not been abandoned by their biological
parents. Thus, conclusions drawn from such comparisons
have been criticised.35

The relatively small number of studies undertaken in
this area may account for the absence of any conclusive
evidence linking ignorance of one’s conception or the
donor’s identity with psychological problems.30
Furthermore, it has been difficult to study the effects of
donor identification as anonymity has been the dominant
model 25

Regardless of whether actual harm is caused to a child,
many argue that donor offspring have a right to know the
truth about their conception.327 While this information is
of varying importance to each individual, the concept of
donor anonymity means that donor offspring are never
given the opportunity to decide the importance of knowing
people with whom they share a genetic connection. This
decision is made for them by their birth parents and the
legal system.2’

Moreover, it is not considered sensible medical practice
to create a situation where an AID child/adult does not have
access to half their family health history, a state that will
continue throughout their lives and affect future
generations.37
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AID: the future

The impact that legislative change will have on future
donations is unknown. Evidence from countries that have
implemented the removal of donor anonymity may
illustrate potential outcomes.

Some fertility specialists are speculating that the
already short supply of donor eggs and sperm in the UK
could drop further,’8 and the change from anonymity to
identification would carry consequences for infertile
couples.d

In 2002, Professor Ian Craft, Director of the London
Fertility Centre, stated: “If people who donate want to
remain anonymous, I do not think they should be forced to
be identified. I think it would definitely lead to a reduction
in the number of donors. ... There are enough hurdles in
front of would-be parents seeking help without this — fewer
donors coming forward would mean they would have to
wait even longer”.39

Dr Mohamed Taranissi, Medical Director of the
Assisted Reproduction and Gynaecology Centre in
London, opposed these views. Dr Taranissi commented
that: “There are very good genetic reasons for knowing the
identity of a sperm donor. Provided you are not going to
add any extra responsibilities in the future for the sperm
donor, then I see no reason why their identity should be a
secret issue. I don’t think it would mean a lack of donations
... It should be part of the child’s welfare rights to know
who their real father is.”39

Ms Johnson recognised the possible impact on the
number of donors coming forward. “It will most probably
lead to an initial drop in donor numbers. But we are taking
this step in the interests of the children involved — their
rights are the prime consideration.”24

Studies investigating the recruitment of sperm donors
have demonstrated the main motivating factor for donation
to be a strong desire to assist infertile couples. Monetary
reward is not a significant motivator, although
reimbursement of expenses is important. Donors respond
best to advertising campaigns and personal experiences
with infertile couples, and have reported that their partner’s
support is important to them.4041 These studies provide
essential information on what actions the Government must
take to ensure that donor identification does not adversely
affect donor numbers.

Ms Johnson vowed to “fund a campaign for public
awareness. ... We aim to change the culture, so that people
recognise the need and importance of helping others to
have families, so that people assume it’s the right thing to
do, that they can play a role altruistically, that they should
encourage others to help”. Among the Government’s plans
to increase public awareness is a fully funded national
helpline providing preliminary information for those
interested in donating. Ms Johnson emphasised the
importance of having excellent websites, offering
comprehensive advice and counselling, giving donors early
appointments and listening to their needs .24

However, given the apparent reluctance of some parents
to tell their children of their donor origins,!-29-3! the future
may dictate that it becomes necessary to make a notation
on each donor offspring’s birth certificate specifying that
they were born by AID.27 Baroness Warnock agrees with
this idea. “I know there are a considerable number of
families where the child is never told that they are a result
of sperm donation, and that seems to me to be immoral and
wrong. ... The right procedure would be to put on every
birth certificate ‘by donation’, and then it follows from that
that the child could not be deceived, and when he is 18, he
can pursue the identification of his father.” When asked if
she would ever make this recommendation, Baroness
Warnock replied: “Yes, I would. I'd like to talk to various
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paediatricians and I’d like to get some opinions, and then I
think we might do something about it” 42

Conclusions

In recent years, increasing focus on the importance of
children’s rights has resulted in a greater awareness of the
AID child’s perspective on donor anonymity. The
relevance of arguments made for anonymous donations has
diminished, and the Government’s announcement to
abolish anonymity is considered an enlightened approach
to assisted reproduction.

As Baroness Warnock stated: “I think what has changed
is the general attitude towards children’s right to know their
genetic inheritance. ... There has been a shift towards
acknowledging the importance of one’s genes, but also, I
think, and more importantly to a child, of knowing as much
as possible about his extended family, his ancestors, and his
roots” 42

Whether the Government’s decision was timely and
appropriate will only be known in 2023, when the first set
of AID children born after 1 April 2005 will reach the age
of 18 years, and will be entitled to something that those
born before them were not — the identity of their biological
father.
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CONFERENCE REPORT

The 8th Congress of the European Society of Contraception
(ESC), Edinburgh International Conference Centre, Edinburgh,

UK, June 2004

A record number, in excess of 1500, of doctors and others,
from all over Europe and beyond, gathered at the
Edinburgh International Conference Centre (Figure 1) on
the occasion of the 8th Congress of the European Society
of Contraception (ESC). As well as people from most
European countries, I encountered doctors from Chile and
Australia. As expected, Edinburgh provided a warm

m
“
2}

-
=z
m
m
[
-
S
]
m
=2
=2
7
1=}
=]
g
<
=]
bl
]
=]
=
=
£
e
o]
]
=
=]
=

Figure 1 The venue for the S8th Congress of the ESC, the
Edinburgh International Centre (photograph courtesy of
Michael Cox)
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Figure 2 The President of the ESC, Professor Sven Scouby,
welcoming delegates to the Congress (photograph courtesy
of Michael Cox)

welcome — even small cups of rhubarb and custard at the
Opening Reception! (Is this a Scottish custom?)

The ESC was founded in 1988 and since then has held
a Congress in various countries every 2 years. The next one
will be in Istanbul in 2006. The ESC also organises
symposia during non-Congress years and publishes the
European Journal of Contraception and Reproductive
Health Care. The 2004 Congress was organised in
association with the Faculty of Family Planning and
Reproductive Health Care. Readers who are not familiar
with the ESC can consult its website at
http://www.contraception-esc.com/.

At the Opening Ceremony, delegates were welcomed
by the President of the ESC, Professor Sven Scouby
(Denmark) (Figure 2) and by the President of the
Organising Committee, Professor John Newton (UK). The
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